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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

JOSEPH MATTHEWS, 
 

Plaintiff, 
 
v. 
 
TARRANT COUNTY COMMUNITY 
COLLEGE DISTRICT, et al.,  
 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 
 
 
 

Civil Action No. 3:20-cv-02150-M 

MEMORANDUM OPINION AND ORDER 

Before the Court are the Motion for Partial Summary Judgment filed by Plaintiff Joseph 

Matthews (ECF No. 19) and the Motion for Summary Judgment filed by Defendants Tarrant 

County College District and Dr. Eugene Giovannini (ECF No. 27).   

Plaintiff Joseph Matthews filed this suit against Defendant Tarrant County College 

District (“TCCD”) and TCCD’s chancellor, Dr. Giovannini, challenging the termination of his 

employment contract with TCCD.  Specifically, Matthews brings claims under 42 U.S.C. § 1983 

for violation of his Second Amendment rights and violation of his Fifth and Fourteenth 

Amendment rights to procedural and substantive due process, and breach of contract.  Both sides 

move for summary judgment.   

On October 28, 2021, the Court heard argument on the parties’ respective Motions for 

Summary Judgment.  For the following reasons, Matthews’s Motion is GRANTED as to his 

§ 1983 procedural due process and breach of contract claims.  Defendants’ Motion is 

GRANTED as to Matthews’s § 1983 Second Amendment claim and substantive due process, 

and claims against Dr. Giovannini based on qualified immunity, and DENIED as to all other 

claims. 
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I. BACKGROUND1 

a. TCCD Policies 

TCCD has numerous policies relevant to this dispute, including standards and procedures 

applicable to all employees that govern employee conduct and termination.  TCCD’s policy “DH 

(Local),” titled “Employee Standards of Conduct,” sets out various rules of conduct, and 

provides that “[v]iolation of any policies, regulations, or guidelines may result in disciplinary 

action, including termination of employment.”  D. App. (ECF No. 29) at 6.2  DH (Local) 

provides examples of offenses that “may” warrant immediate discharge, including: “[d]eliberate 

or reckless action that causes actual or potential loss, damage, or physical injury to [TCCD], its 

employees, students, or students’ property” and “[i]llegal or unauthorized possession of a 

weapon on [TCCD] property.”  Id. at 8.  DH (Local) further provides that if “a decision is made 

to dismiss an employee under this section, dismissal procedures [see DM series] shall be 

followed.”  Id. at 9 (alteration in original). 

The DM series contains two different policies, both titled “Termination of Employment”: 

“DM (Legal)” and “DM (Local).”3  DM (Local) contains provisions applicable to non-contract 

and contract employees.  Regarding contract employees, DM (Local) states that TCCD “shall not 

be obligated to automatically renew every employee’s contract,” and that “[i]n cases of 

misconduct, the nature and severity of the misconduct may require immediate dismissal subject 

 
1 Unless expressly noted, the facts recited herein are undisputed.   
2 The Appendix attached to Defendants’ Response to Matthews’ Motion for Summary Judgment is identical to and 
has the same pagination as Pages 001–047 of the Appendix attached to Defendants’ Motion for Summary Judgment.  
Compare ECF No. 25, with ECF No. 29.  Accordingly, for simplicity, citations to “D. App.” refer to the Appendix 
attached to Defendants’ Motion for Summary Judgment (ECF No. 29).  
3 DM (Legal) contains provisions addressing at-will employees, falsification of military records, and a preference for 
veterans that applies when considering reductions to the workforce.  DM (Legal) is not relevant to the Court’s 
analysis.  
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to appeals procedures outlined in DM(LOCAL).”4  DM (Local) at 2.5  DM (Local) provides 

further that “[a]ppeals for dismissal or nonrenewal of a contract may be requested by eligible 

employees in accordance with the procedures outlined in DM(LOCAL) as appropriate to the 

employee’s status and the circumstance of the dismissal or termination.”  Id. at 3.  DM (Local) 

states that, concerning “[r]elease of employees other than faculty,” “[a]ll actions of dismissal 

shall conform to normal personnel policies and regulations.”  Id. at 4.  DM (Local) contains 

appeals procedures for non-tenured and tenured faculty, but does not contain specific appeals 

procedures for non-faculty employees, such as contract staff.  Id. at 5–6.   

Additional TCCD policies apply specifically to contract employees.  “DCA (Legal),” 

titled “Employment Practices, Term Contracts,” provides that “[a] contract of employment with 

the college district creates a property interest in the position only for the period of time stated in 

the contract.”  D. App. at 34.  Another policy, “DMAA (Legal),” titled “Term Contracts, 

Termination Mid-Contract,” provides that “[a]ny employee may be dismissed for good cause 

before the completion of the term fixed in his or her contract.”  Id. at 4.  DMAA (Legal) 

describes procedures, including providing notice and an opportunity for a hearing, to be followed 

before dismissing a contract employee mid-contract:  

Before any employee is dismissed, the employee shall be given reasonable notice 
in writing of the proposed action and the grounds, set out in sufficient detail to fairly 
enable him or her to show that any error may exist.   

If, upon written notification, the employee desires to be heard and to contest the 
proposed action of the board, he or she shall give the board written notice. The 
hearing shall be set on a date that affords the employee reasonable time to prepare 
an adequate defense. . . .   

 
4 The documents attached to each side’s respective motions are inconsistent in the capitalization of DM (Local) 
versus DM (LOCAL).   
5 Neither side attached copies of the “DM series” policies to their respective Motions for Summary Judgment or 
Responses, but copies of the DM series policies were provided to the Court at the hearing on the parties’ Motions.  
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At the hearing before the board, the employee may employ counsel.  The employee 
also has the right to hear the evidence upon which the charges are based, to cross-
examine all witnesses, and to present evidence of innocence or extenuating 
circumstances.  Prior to dismissal, the board shall determine the existence of good 
cause for termination.  Such termination shall be based solely on the evidence 
presented in the hearing.  

Id.   

Also relevant to the parties’ dispute is TCCD’s policy regarding firearms, contained in 

the “Concealed Campus Carry Regulations” posted on TCCD’s website.  Id. at 11–14.  The 

Concealed Campus Carry Regulations provide that a TCCD employee licensed to carry a 

concealed weapon “may legally carry a concealed handgun into his or her work area, unless 

prohibited under these regulations.”  Id. at 11.  The Regulations expressly state that handguns 

will not be stored at TCCD or in any TCCD “lockers, cabinets, storerooms, closets, cupboards, 

desks, or offices.”  Id. at 13.  The Regulations cite Texas Penal Code § 46.035 in stating that it is 

unlawful for a license holder to carry a partially or wholly visible handgun on TCCD premises, 

and state that “[v]iolations of law or of these regulations may result in criminal and/or civil 

penalties as well as the violater being subject to disciplinary action by [TCCD].”  Id.  

b. Factual background 

Before his employment contract was terminated on July 29, 2020, Plaintiff Joseph 

Matthews was employed by TCCD in the print department as Director of Printing Services.  P. 

App. (ECF No. 20-1) at 5.6  At the time of his termination, Matthews had a one-year employment 

contract with a term from September 1, 2019, to August 31, 2020.  Id.  The contract was signed 

by Matthews and Dr. Giovannini, TCCD’s chancellor, and provides that, by signing, Matthews 

 
6 The Appendix attached to Matthews’s Response to Defendants’ Motion for Summary Judgment is identical to and 
has the same pagination as the Appendix attached to Matthews’s Motion for Summary Judgment.  Compare ECF 
No. 20-1, with ECF No. 32.  Accordingly, citations to “P. App.” refer to the Appendix attached to Matthews’s 
Motion for Summary Judgment (ECF No. 20-1).  
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agreed to abide by and be governed by TCCD’s policies and regulations.  Id.  The contract further 

provides Matthews is entitled to “all the appropriate benefits” provided by TCCD’s policies.  Id. 

Matthews is a licensed handgun owner.  He regularly carried his weapon to his job under 

TCCD’s Concealed Campus Carry Regulations; as discussed, these Regulations allow 

appropriately licensed TCCD employees to carry a concealed handgun into his or her work area.  

Id. at 2; D. App. at 11–14.  

 On July 23, 2020, Matthews carried his gun to work on a gun belt.  P. App. at 2.  The 

parties offer different accounts of what happened7; however, Matthews admits that, at some point 

that day, he went to the restroom and left the gun unattended on the desk in his office.  Id.  On July 

27, 2020, a print shop employee who saw Matthews’s unattended gun reported it to the President 

of TCCD’s Northeast Campus, who escalated the report to Gloria Maddox-Powell, TCCD’s 

Executive Director of Human Resources.  D. App. at 1–2, 40.   

That evening, Maddox-Powell called Matthews at home to discuss the report.  D. App. at 

2; P. App. at 2.  She described the report, including the fact that a photo had been taken of the 

unattended gun.  D. App. at 2; P. App. at 2.  Maddox-Powell states in her declaration that, during 

the call, Matthews admitted that the gun belonged to him and that he had left the gun attended on 

the desk in his office.  D. App. at 2.  Maddox-Powell further states that she informed Matthews 

that his actions were in violation of TCCD policy and state law, which Matthews acknowledged.  

Id.  Matthews states that, during the call, he was not shown the photo, told who had made the 

complaint, informed of the specific policies he had allegedly violated, or given an opportunity to 

 
7 Matthews states in his affidavit filed in support of his Motion for Summary Judgment that he removed the handgun 
and placed it on his desk as he went to use the restroom, and placed the gun back in his holster when he returned.  P. 
App. at 2.  Defendants provide declarations from three TCCD print shop employees stating that they observed the 
gun left unattended on Matthews’s desk at various points between 11:00 a.m. and 3:00 p.m., and that they saw 
Matthews carrying out job duties in other parts of the print shop while the gun was left unattended.  D. App. at 39–
45.   



6 

clarify or correct the allegations against him.  P. App. at 2.  Maddox-Powell informed Matthews 

he was being placed on administrative leave with pay until completion of the investigation.  D. 

App. at 2; P. App. at 2.   

 Two days later, on July 29, 2020, Maddox-Powell sent a communication to Dr. Giovannini 

recommending that Matthews’s employment be terminated pursuant to DH (Local) and Texas 

Penal Code § 46.035, noting that Matthews’s conduct was “a terminating offense” under DH 

(Local) and TCCD had previously terminated two other employees for the same offense.8  D. App. 

at 30.  That same day, Matthews was sent a letter signed by Dr. Giovannini informing him of his 

termination “effective today, July 29, 2020.”  Id. at 50.  The letter stated that Matthews had violated 

TCCD’s Employee Standards of Conduct DH (Local) policy, TCCDs’ Concealed Campus Carry 

Regulations, and Texas Penal Code § 46.035(a)(a-1).  Id.  In addition, the letter advised Matthews 

that he had the right to appeal the termination decision “pursuant to the procedures stated in DGBA 

(Local),”9 and if he wished to exercise that right to appeal, he must contact Maddox-Powell in 

writing by August 13, 2020.  Id. at 51.  

 On July 30, 2020, Matthews emailed TCCD, stating that he intended to appeal his 

termination.10  P. App. at 3.  On August 10, 2020, Matthews’s attorney, Frank Hill, sent a letter to 

Dr. Giovannini, expressing hope that TCCD would review the termination decision.  D. App. at 

47.  The letter stated that, in violation of law, Matthews was not offered or given a due process 

 
8 The communication appears to contain a mistake as to the pertinent dates; the communication is dated July 29, 
2020, but the text of the communication references the print shop employee’s complaint and Maddox-Powell’s call 
to Matthews as both occurring on August 27, 2020, instead of July 27, 2020.  D. App. at 30.  Given that the record 
otherwise consistently reflects that the complaint and call both occurred on July 27, and that the communication 
recommended—and thus occurred prior to—Matthews’s termination, which undisputedly occurred on July 29, 2020, 
the reference to the events happening on August 27, 2020, appears to be a mistake.   
9 Neither side attaches the “DGBA (Local)” procedures referenced in this letter in their appendices, nor argues in 
their briefing that the DGBA (Local) procedures apply or are different from the procedures described previously.   
10 Neither side attaches Matthews’s July 30, 2020, email, but the parties agree that Matthews provided notice via e-
mail of his intent to appeal.  
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hearing prior to the effective date of his termination, and further complained that TCCD had made 

public, false charges of criminal conduct “in deprivation of Mr. Matthews’s liberty interests, all 

without due process.”  Id.  On August 11, 2020, the next day, Carol Ware Bracken from TCCD’s 

Office of the Associate General Counsel responded to Hill’s letter, repeating TCCD’s stated 

reasons for terminating Matthews without a pretermination hearing under DH (Local) and Texas 

Penal Code § 46.035(a)(a-1), and acknowledging that since TCCD was “now receiving notice” 

that Matthews contested his termination, Matthews “may present his appeal of his termination to 

the TCCD Board of Trustees” at their monthly meeting on September 17, 2020.  P. App. at 15.  

The letter asked Hill to notify Bracken by August 17, 2020, if Matthews wished to “present his 

appeal before the Board of Trustees.”  Id.   

On August 13, 2020, Matthews filed this lawsuit against TCCD and Dr. Giovannini.  The 

next relevant communication was on August 19, 2020, when Hill emailed Bracken asserting, 

among other things, that there had been a “publication of false and stigmatizing charges in an 

official way” against Matthews and demanding “a name clearing hearing, not some phony ten 

minute appearance before your rigged board.”  Id. at 19.  Bracken replied the next day to again 

offer Matthews the opportunity to address TCCD’s Board of Trustees during its September 17 

meeting, in which “Matthews—and not his counsel—will be provided 10 minutes to make a 

presentation to TCCD’s Board.  There will be no witnesses, nor will questions be permitted.”  Id. 

at 18–19.  In her email, Bracken cited and quoted a Fifth Circuit case explaining that “[t]he process 

due is . . . a public forum or opportunity to clear one’s name, not actual review of the decision to 

discharge.”  Id. at 19 (quoting Rosenstein v. City of Dallas, Tex., 876 F.2d 392, 395 (5th Cir. 



8 

1989)).  Bracken further requested confirmation that Matthews should be placed on the Board’s 

agenda for “a name-clearing hearing,” to which Hill replied in the affirmative.11  Id.  

The September 17, 2020, TCCD Board of Trustees meeting agenda lists a “Name Clearing 

Hearing” as Item 8.  Id. at 25.  During the September 17 meeting, after Item 8 was called, Matthews 

introduced himself and announced, “I’m here tonight to appeal my termination which was effective 

July 29 of this year.”  P. App. at 16.12  Matthews was given ten minutes; his counsel did not speak, 

and there was no witness testimony.  Matthews admitted to leaving his handgun unattended and 

agreed that leaving his unholstered and uncovered gun on his desk violated TCCD policy, but 

stated he did not violate the Texas Penal Code because he did not knowingly or intentionally leave 

his gun in plain view of another person.  Although Matthews did not ask the Board to reinstate 

him, he acknowledged he had made a mistake that he expected would result in punishment, but 

not a termination of employment.  TCCD’s board took no action after Matthews’s presentation.   

II. LEGAL STANDARD 

Summary judgment is proper when “the pleadings, the discovery and disclosure materials 

on file, and any affidavits show that there is no genuine issue as to any material fact and that the 

movant is entitled to judgment as a matter of law.”  Fed. R. Civ. P. 56.  If a reasonable jury could 

return a verdict for the non-moving party, there is a genuine issue of material fact.  Gates v. Tex. 

Dep’t of Protective & Regulatory Servs., 537 F.3d 404, 417 (5th Cir. 2008) (citing Anderson v. 

Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)).  The moving party bears the initial burden of 

 
11 Bracken’s email contains two different dates on which the Board meeting was scheduled to occur: September 17 
and September 15.  Given that the summary judgment record otherwise consistently indicates that the Board of 
Trustees meeting occurred on September 17, 2020, Bracken’s reference to the meeting as taking place on September 
15 appears to have been a typographical mistake.  
12 In the materials submitted in support of his Motion for Summary Judgment, Matthews attaches a link to the video 
of the relevant portion of the September 17, 2020, TCCD Board of Trustees meeting.  P. App. at 16.   
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identifying those portions of the record that demonstrate the absence of a genuine issue of 

material fact.  See Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).  

Once the movant carries its initial burden, the burden shifts to the nonmovant to show 

that summary judgment is inappropriate by designating specific facts beyond the pleadings that 

prove the existence of a genuine issue of material fact.  See Fed. R. Civ. P. 56(e)(2); Fields v. 

City of S. Houston, 922 F.2d 1183, 1187 (5th Cir. 1991).  To determine whether genuine issues 

of material fact exist, “[f]actual controversies are construed in the light most favorable to the 

nonmovant, but only if both parties have introduced evidence showing that an actual controversy 

exists.”  Lynch Props., Inc. v. Potomac Ins. Co. of Ill., 140 F.3d 622, 625 (5th Cir. 1998). 

III. ANALYSIS 

Matthews brought claims against TCCD and Dr. Giovannini under 42 U.S.C. § 1983 for 

violations of his Second Amendment rights and his right to procedural and substantive due process 

under the Fifth and Fourteenth Amendments, as well as a separate claim against TCCD for breach 

of his employment contract.  Compl. (ECF No. 1) ¶¶ 20–33.  Matthews moves for partial summary 

judgment against TCCD on his procedural due process and breach of contract claims.  ECF No. 

19.  Defendants move for summary judgment on all claims and argue, in part, that Dr. Giovannini 

is entitled to qualified immunity.  ECF No. 27.   

As an initial matter, Matthews has withdrawn his § 1983 claim against Defendants for 

allegedly violating his rights under the Second Amendment.  Matthews Resp. (ECF No. 31) at 21.  

Therefore, summary judgment is granted to Defendants on this claim.   

In addition, Defendants assert that although Defendants moved for summary judgment on 

Matthews’s procedural and substantive due process claims, Matthews addressed only procedural 

due process in his response and thus has abandoned his substantive due process claim.  See D. 
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Reply (ECF No. 35) at 2.  Defendants’ opening brief contained a section expressly arguing that 

summary judgment on Matthews’s substantive due process claim is appropriate because TCCD’s 

decision to terminate Matthews’s contract was supported by substantial evidence.  See D. Br. (ECF 

No. 28) at 24.  Matthews did not respond to this argument, and instead only addressed his claim 

based on violations of his procedural due process rights.  See generally Matthews’s Resp. (ECF 

No. 30); Matthews’s Resp. Br. (ECF No. 31).  Therefore, the Court determines that Matthews has 

abandoned his substantive due process claim, and summary judgment is granted to Defendants on 

this claim.  See Black v. N. Panola Sch. Dist., 461 F.3d 584, 588 n.1 (5th Cir. 2006) (“[Plaintiff] 

further failed to defend her retaliatory abandonment claim in both responses to the defendant's 

motion to dismiss. Her failure to pursue this claim beyond her complaint constituted 

abandonment.”). 

Accordingly, the Court will address Matthews’s remaining claims, namely his claim 

against both Defendants for violations of procedural due process under § 1983 and his claim 

against TCCD for breach of contract. 

a. Matthews is entitled to summary judgment against TCCD on his procedural 
due process claim.  

Matthews asserts that TCCD violated his constitutional right to procedural due process by 

depriving him of the property interest in his employment without providing adequate 

pretermination process, including a hearing and an opportunity to respond to the allegations 

against him.13  Defendants respond that Matthews received constitutionally adequate process, 

and that he waived any post-termination process by not pursuing an appeal.  Defendants further 

argue that, even if there was a due process violation, TCCD cannot be held liable under § 1983 

 
13 Although Matthews brings a procedural due process claim against both TCCD and Dr. Giovannini, Matthews 
moves for summary judgment solely against TCCD.  ECF No. 19.   
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for the actions of Dr. Giovannini in terminating Matthews’s employment, and that Dr. 

Giovannini is entitled to qualified immunity.   

The Court concludes that, although Dr. Giovannini is entitled to qualified immunity, 

Matthews is entitled to summary judgment against TCCD on his procedural due process claim.   

i. Matthews did not receive adequate procedural due process.  

“An essential principle of due process is that a deprivation of life, liberty, or property ‘be 

preceded by notice and opportunity for hearing appropriate to the nature of the case.’”  Cleveland 

Bd. of Educ. v. Loudermill, 470 U.S. 532, 542 (1985) (quoting  Mullane v. Central Hanover Bank 

& Trust Co., 339 U.S. 306, 313 (1950)).  Due process requires “that an individual be given an 

opportunity for a hearing before he is deprived of any significant property interest.”  Boddie v. 

Connecticut, 401 U.S. 371, 379 (1971) (emphasis in original).  An employee who has a 

constitutionally protected property interest in his employment is entitled to “some kind of 

hearing” prior to being discharged, to provide an “opportunity for the employee to present his side 

of the case.”  Loudermill, 470 U.S. at 542–43. 

It is undisputed that Matthews had a property interest in his employment through the end 

of the term of his contract.  See D. App. at 33.  Accordingly, procedural due process requires that 

he should have received notice and an opportunity to present his side of the case prior to being 

terminated.   

The record indicates that Matthews never received notice that TCCD was considering 

terminating his employment as a possible consequence to his actions.  At most, Matthews 

received a phone call from TCCD’s Maddox-Powell on July 27, 2020, to inform him that a 

complaint of his handgun being left unattended had been reported, and that he was being placed 

on administrative leave with pay pending completion of her investigation.  Two days later, on 

July 29, 2020, he received notice via letter that his employment was terminated effectively 
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immediately.  Prior to being terminated, he was not shown the photo of his gun being left 

unattended, told who had made the complaint, informed of the specific policies he had allegedly 

violated, or given an opportunity to clarify or correct the allegations against him.  In sum, 

Matthews never received any notice, hearing, or opportunity to present his side of the case prior 

to being terminated, in violation of his right to procedural due process. 

TCCD cannot point to the September 27, 2020, presentation Matthews made to the 

TCCD Board of Trustees as satisfying its obligation to provide constitutionally adequate due 

process.  A post-termination hearing can remedy the lack of a full pretermination evidentiary 

hearing, but “cannot satisfy the requirements of due process except when it is coupled with 

pretermination notice and pretermination opportunity to respond.”  Dailey v. Vought Aircraft 

Co., 141 F.3d 224, 230–31 (5th Cir. 1998) (citing Loudermill, 470 U.S. at 542–48).  Given the 

complete lack of pretermination notice or process, the opportunity for Matthews to address the 

Board of Trustees after he was terminated cannot compensate for the absence of process before 

he was deprived of his employment.   

TCCD argues that Matthews waived his right to due process by failing to promptly ask 

for an appeal.  However, whether Matthews asked for or received an appeal is irrelevant; as 

discussed, even if Matthews had received a complete evidentiary hearing with all due process 

protections after being terminated, the fact that he received inadequate process prior to being 

terminated is determinative.  See Dailey, 141 F.3d at 230–31.  Moreover, even if post-

termination process could suffice, the undisputed record reflects Matthews did not waive his 

right to appeal the decision to terminate him and to challenge the insufficient process he 

received.  Purported waivers of fundamental constitutional guarantees are subject to the “most 

stringent scrutiny.”  In Re Bryan, 645 F.2d 331, 333 (5th Cir. 1981).  To show waiver, the record 
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must reflect “a basis for the conclusion of actual knowledge of the existence of the right . . . 

understanding of its meaning, and clear comprehension of the consequence of waiver.”  Atorie 

Air, Inc. v.FAA, 942 F.2d 954, 961 (5th Cir. 1991).  Here, the summary judgment record 

indicates that Matthews promptly challenged his termination and requested review.  Any waiver 

Matthews might have made regarding his right to post-termination process and an appeal was not 

knowing and was, therefore, ineffective.   

Put simply, Matthews should have been given notice of and an opportunity to challenge 

the decision to end his employment before termination, but at minimum, if TCCD claims a post-

termination appeal could have been effective, that right had to be given and it was not.  Since 

Matthews did not waive his right to appeal and did not receive proper due process, TCCD 

violated his right to procedural due process. 

ii. TCCD can be held liable under 42 U.S.C. § 1983 for violating 
Matthews’s right to procedural due process, but Dr. Giovannini 
cannot.  

TCCD argues that, even if there was a due process violation, TCCD is not liable under 

§ 1983 for Dr. Giovannini’s termination of Matthews because Dr. Giovannini was not a 

“policymaker.”  The Court disagrees, and concludes that TCCD can be held liable for violating 

Matthews’s right to procedural due process.  

To establish that TCCD is liable for actions of Dr. Giovannini under § 1983, Matthews 

must show there was “(1) a policymaker; (2) an official policy; (3) and a violation of 

constitutional rights whose ‘moving force’ is the policy or custom.”  Piotrowski v. City of Hous., 

237 F.3d 567, 578 (5th Cir. 2001) (quoting Monell v. Dep’t of Social Servs., 436 U.S. 658, 694 

(1978)).  Proof of a responsible policymaker—i.e., where the decisionmaker possesses final 

authority to establish municipal policy with respect to the action ordered—is a necessary element 

for the imposition of liability against a state actor, such as TCCD, under § 1983.  See Pembaur v. 
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City of Cincinnati, 475 U.S. 469, 481 (1986).  When a decisionmaker’s decision is subject to 

appeal, it is not the final decisionmaker.  See Barrow v. Greenville Independent School District, 

480 F.3d 377, 381–82 (5th Cir. 2007).  Conversely, when a decisionmaker “has the right of final 

review, it is the final policymaker.”  Advanced Tech. Bldg. Sols., L.L.C. v. City of Jackson, Miss., 

817 F.3d 163, 166 (5th Cir. 2016). 

In terminating Matthews without pretermination process, TCCD and Dr. Giovannini 

relied on the DH (Local) policy, providing that certain conduct may warrant “immediate 

discharge”; Dr. Giovannini’s application of this policy to terminate Matthews without notice or a 

hearing resulted in the violation of Matthews’s constitutional right to procedural due process.  

See D. App. at 50.  In addition, the manner in which Dr. Giovannini applied DH (Local) to 

Matthews rendered his decision final, such that he qualifies as a policymaker in this instance; he 

signed the termination letter, which was effective immediately, terminated Matthews’s 

employment before any due process was extended to him, and there was no opportunity for 

review of that decision before it took effect.   

TCCD points to a TCCD policy document indicating that the TCCD Board of Trustees 

“has final authority to determine and interpret the policies that govern [TCCD] and . . . has 

complete and full control” of TCCD to argue that Dr. Giovannini was not a policymaker and that 

the Board never ratified Dr. Giovannini’s decision.  See D. App. at 31.  However, it is undisputed 

that with regard to the municipal action at issue—the decision to terminate Matthews’s 

employment without prior notice or a hearing—Dr. Giovannini had authority to act, and did so in 

a way that necessarily precluded review or appeal because the termination (and associated 

deprivation of pretermination due process) was effective immediately.  See Pembaur, 475 U.S. at 

481.  The very core of Matthews’s injury stems from the fact that Dr. Giovannini’s termination 
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decision was final and that he was deprived of pretermination process; accordingly, whether the 

Board ratified Dr. Giovannini’s conduct after the fact is thus irrelevant.  Because Dr. Giovannini 

was a policymaker who applied TCCD’s official DH (Local) policy in violation of Matthews’s 

constitutional rights, TCCD is liable under § 1983.  The Court grants summary judgment for 

Matthews on his § 1983 procedural due process claim against TCCD.  

Although Matthews may recover against TCCD, he takes nothing against Dr. Giovannini, 

who is entitled to qualified immunity.  The qualified immunity analysis is a two-step inquiry.  A 

court must first decide whether a plaintiff’s allegation, if true, establishes a violation of a clearly 

established right.  Hare v. City of Corinth, 135 F.3d 320, 325 (5th Cir. 1998) (en banc).  If so, the 

Court must then decide whether the conduct was objectively reasonable in light of clearly 

established law at the time of the incident.  Id.  Even if the government official’s conduct 

violates a clearly established right, the official is nonetheless entitled to qualified immunity if his 

conduct was objectively reasonable.  Hernandez ex rel. Hernandez v. Tex. Dep’t of Protective & 

Regulatory Servs., 380 F.3d 872, 879 (5th Cir. 2004).  

Dr. Giovannini’s decision to terminate Matthews, regardless of whether he violated 

Matthews’s right to due process, was objectively reasonable.  Based on the information that Dr. 

Giovannini had—i.e., that Matthews had admitted to leaving an unattended gun in his office, in 

violation of TCCD’s Concealed Campus Carry Regulations, and that a violation of those 

Regulations was an offense for which an employee could be immediately terminated—

terminating Matthews without a full pretermination hearing was reasonable, even if mistaken.  

Summary judgment is therefore granted on Matthews’s claims against Dr. Giovannini. 

Matthews argues that Dr. Giovannini waived qualified immunity because he did not 

plead it in his answer.  However, qualified immunity is not waived simply because the defendant 
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did not include it in an answer.  See Pasco ex rel. Pasco v. Knoblauch, 566 F.3d 572, 578 (5th 

Cir. 2009) (finding no waiver where qualified immunity was raised for the first time at summary 

judgment).  Although Federal Rule of Civil Procedure 8(c) generally requires that affirmative 

defenses be raised in the first responsive pleading, “[w]here the matter is raised in the trial court 

in a manner that does not result in unfair surprise . . . technical failure to comply precisely with 

Rule 8(c) is not fatal.”  Id. at 577 (quoting Allied Chem. Corp. v. Mackay, 695 F.2d 854, 855–56 

(5th Cir. 1983)) (alterations in original).   

Here, Dr. Giovannini raised qualified immunity in his first responsive pleading, his 

Motion to Dismiss.  ECF No. 7.  The Court denied Dr. Giovannini’s Motion to Dismiss but 

expressly stated that the denial was without prejudice to the arguments being raised again at 

summary judgment.  ECF No. 18.  Accordingly, Matthews had sufficient notice of a qualified 

immunity defense, and cannot now claim surprise.  Dr. Giovannini is entitled to qualified 

immunity, and the Court grants summary judgment for Dr. Giovannini on all claims against him. 

b. Matthews is entitled to summary judgment against TCCD on his breach of 
contract claim. 

Matthews and TCCD both move for summary judgment on Matthews’s claim against 

TCCD for breach of contract.  The parties agree that Matthews’s employment contract 

incorporates by reference all TCCD policies, but take opposing positions on the effect of those 

policies on their respective right to summary judgment.  

Matthews argues that TCCD’s policies demonstrate that TCCD breached his employment 

contract as a matter of law.  Matthews relies on the DMAA (Legal) policy, which requires that, 

before any contract employee is dismissed before the completion of his or her contract’s term, 

the employee is entitled to notice and may request a hearing in which the employee may hear the 

evidence upon which the charges are based, cross-examine all witnesses, and present evidence of 
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innocence or extenuating circumstances.  D. App. at 4.  Accordingly, Matthews argues that 

because TCCD did not provide him with the hearing he was entitled to, based on the 

incorporation of DMAA (Legal) into his contract, before being dismissed during his contract’s 

term, TCCD breached the contract and summary judgment is appropriate. 

In contrast, TCCD relies on the DH (Local) policy, which provides that “[i]llegal or 

unauthorized possession of a weapon on [TCCD] property” may warrant immediate discharge, 

and argues that because it is undisputed that Matthews possessed a weapon on TCCD property in 

violation of its Concealed Campus Carry Regulations and Texas Penal Code § 46.035, TCCD did 

not breach the contract when it discharged Matthews for cause without providing the procedures 

described under DMAA (Legal).  D. App. at 8–9. 

However, the DH (Local) policy further provides that if a decision is made to dismiss an 

employee based on an offense that may warrant immediate discharge, “dismissal procedures [see 

DM series] shall be followed.”  Id.  As discussed, the DM series provide only dismissal 

procedures for non-tenured and tenured faculty, but does not contain specific procedures for non-

faculty employees, such as staff like Matthews.  Instead, DM (Local) states that all actions of 

dismissal of non-faculty employees shall conform to “normal personnel policies and 

regulations.”  DM Local, at 4.  At the summary judgment hearing, TCCD argued that DM 

(Local) contemplates that a contract employee could be terminated immediately, so long as that 

employee is provided some type of an appeal procedure.   

The Court concludes that TCCD breached the employment contract when it did not 

provide the procedures described in DMAA (Legal) prior to dismissing Matthews.  “In 

construing a contract under Texas law, courts must examine and consider the entire writing and 
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give effect to all provisions such that none are rendered meaningless.”14  Sanchez Oil & Gas 

Corp. v. Crescent Drilling & Prod., Inc., 7 F.4th 301, 310 (5th Cir. 2021) (quoting Gonzalez v. 

Denning, 394 F.3d 388, 392 (5th Cir. 2004)).  “[N]o one phrase, sentence, or section [of a 

contract] should be isolated from its setting and considered apart from the other provisions [and] 

a specific contract provision controls over a general one.”  Pathfinder Oil & Gas, Inc. v. Great 

W. Drilling, Ltd., 574 S.W.3d 882, 889 (Tex. 2019) (internal quotations omitted). 

TCCD urges this Court to not only disregard the clear and express procedures for 

dismissing a contract employee prior to completion of the contract’s term under DMAA (Legal), 

but also to infer that the appeal procedures provided for faculty in the DM series empowered 

TCCD to terminate Matthews immediately, so long as some appeals procedure was provided.  

Such an interpretation of the contract is not only strained, but contrary to the terms of the policies 

themselves and Texas law.  Nothing in the contract or the various TCCD policies indicates that 

the “immediate discharge” language in DH (Local) renders other policies inapplicable or 

irrelevant, or that dismissal under this provision is, in fact, immediate; on the contrary, DH 

(Local) expressly contemplates that dismissal procedures shall be followed, and DM (Local) 

states that for non-faculty employees, all dismissals should conform to the normal personnel 

policies and regulations, i.e., DMAA (Legal).  

TCCD’s argument that it had good cause to terminate Matthews does not vacate its 

obligation to follow its own policies.  DMAA (Legal) provides that “[a]ny employee may be 

dismissed for good cause before the completion of the term fixed in his or her contract,” but 

“[b]efore any employee is dismissed,” notice shall be provided and, on request, an evidentiary 

hearing shall be held “to contest the proposed action of the [B]oard.”  D. App. at 4 (emphasis 

 
14 Matthews’s employment contract does not appear to contain a choice of law provision, but both parties argue that 
Texas law applies to the breach of contract claim.  Matthews’s Br. (ECF No. 20) at 16; D. Resp. (ECF No. 24) at 21. 
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added).  In addition, the Court notes that policies TCCD relies on—DH (Local) and the DM 

series—apply to TCCD employees generally, whereas DMAA (Legal) specifically applies to 

contract employees such as Matthews.  Accordingly, under Texas law, the procedures described 

in the more specific provision, DMAA (Legal), control in this situation over the general DH 

(Local) and DM series.  See Pathfinder Oil, 574 S.W.3d at 889. 

In sum, the Court concludes that under his employment contract, Matthews was entitled 

to a pretermination hearing under the procedures laid out in DMAA (Legal), namely, a hearing in 

which he had the right to employ counsel, hear the evidence upon which the charges against him 

were based, cross-examine all witnesses, and present evidence of innocence or extenuating 

circumstances.  Because it is undisputed that TCCD did not follow the procedures described in 

DMAA (Legal), TCCD breached its policies and the contract.  Summary judgment is thus 

granted to Matthews on his breach of contract claim.  

IV. CONCLUSION 

For the foregoing reasons, Matthews’s Motion for Partial Summary Judgment is 

GRANTED in full.  Defendants’ Motion is GRANTED on Matthews’s claims against Dr. 

Giovannini and his § 1983 claims asserting violations of the Second Amendment and 

Matthews’s substantive due process rights, and DENIED for all other claims.  Trial will proceed 

only on damages as to Matthews’s § 1983 procedural due process and breach of contract claims 

against TCCD. 

SO ORDERED. 

December 17, 2021.   

       
BARBARA M. G. LYNN 
CHIEF JUDGE 

 


